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Thi s i nsurance di spute concerns excess insurance for clains

arising fromalleged pollution at the Azusa, California site of




plaintiff Aerojet-General Corporation (Aerojet).l Aerojet
appeals froma judgnent entered followi ng a grant of summary
judgment in favor of the follow ng “Excess Insurers”: United
States Fire Insurance Conpany (U S. Fire); Anerican Home

Assur ance Conpany; American International Reinsurance Conpany,
Inc.; Colunbia Casualty Conpany; Commercial Union |Insurance
Company; Continental Casualty Conpany; Continental |nsurance
Conmpany; Fireman’s Fund | nsurance Conpany; General Reinsurance
Cor porati on; Harbor |nsurance Conpany; The Honme | nsurance
Conmpany; The | nsurance Conpany of the State of Pennsyl vania; New
Engl and Rei nsurance Corporation; North Star Rei nsurance

Cor poration; The Seven Provinces |nsurance Conpany N.V.2; and
Transconti nental Insurance Conpany. Aerojet also appeals froma
separate judgnent entered in favor of California Insurance

Guar antee Association (Cl GA).

Aerojet contends the trial court erred in ruling that |ack
of exhaustion of primary insurance precluded the triggering of
excess insurance coverage. Aerojet also argues the trial court
erred in ruling that a pollution exclusion in sone insurance
policies barred coverage--a matter we have deci ded adversely to
Aerojet in a separate appeal involving other insurers, C035040.

Sonme of the Excess Insurers cross-appeal, contending the

trial court erred in denying their request for summary

1 Oher Aerojet sites are the subject of other litigation.

2 Pursuant to stipulation of the parties and this court’s order,
t he appeal s of Novenber 21, 2000, and Septenber 12, 2000, have
been dism ssed only as to Seven Provi nces | nsurance Conpany.



adj udi cation that the earlier indemity ruling necessarily
precl uded any prospective duty to defend.

We shall conclude (as did the trial court) that Aerojet
failed to show exhaustion of primary insurance so that the
Excess Insurers have no present duty to defend or indemify
Aerojet. However, we disagree with the trial court’s
determ nation that Aerojet will never be able to show
exhaustion. W also reject Aerojet’s claimthat certain
i nsurance policies should not be subject to the trial court’s
judgnent. We shall also reject the cross-appeal.3

We shall therefore nodify the judgnent to strike the tria

court’s determnation that Aerojet wll never be able to show

3 The notice of cross-appeal was filed by U S. Fire, for itself
and on behal f of American Hone Assurance Conpany, Col unbia
Casual ty Conpany, Conmercial Union |Insurance Conpany,

Conti nental Insurance Conpany, The Hone | nsurance Conpany, The

| nsurance Conpany of the State of Pennsylvania, New Engl and

Rei nsurance Conpany, and Transconti nental |nsurance Conpany.
CIGA filed a joinder in the cross-appellants’ brief filed by
US Fire. Aerojet conplains two insurers (American Hone
Assurance Conpany and the |Insurance Conpany of the State of
Pennsyl vani a) who joined the cross-appeal are not proper parties
to the cross-appeal, because Aerojet dismissed its defense

cl ai ms agai nst their post-1970 policies before the court ruling
which is the subject of the cross-appeal. However, the

di sm ssal docunent cited by Aerojet specified it was di sm ssing
“only” certain policies specified by policy nunber. Aerojet
cites nothing showing no other policies of those insurers are at
issue. In any event, we shall conclude the cross-appellants
fail to neet their burden to show grounds for relief on their
cross- appeal .



exhaustion of primary coverage. W shall affirmthe judgnent as
modi fi ed. 4
FACTUAL AND PROCEDURAL BACKGROUND
The operative pleadings in this appeal are Aerojet’s First
Amended Conpl aint (filed February 10, 1997) and First
Suppl enental Conpl aint (filed November 5, 1998).°

4 This appeal (C037097), which is an appeal froma final

j udgnent, was consolidated in this court with Aerojet’s earlier
rel ated appeal (C036514) fromthe trial court’s order granting
summary adj udi cation. Aerojet says it filed the first appeal as
a precaution out of concern the order m ght be deened an
appeal abl e judgnent. Aerojet’s concern and citation to a 1974
case is perplexing since, even if no issues remined for
adjudication in the trial court, we made it clear in 1991 that
the order granting the notion is not appeal able; the order nust
be reduced to a judgnent in order to be appeal ed. (Modica v.
Merin (1991) 234 Cal. App.3d 1072.) Accordingly, we shall

di sm ss appeal C036514.

Nevert hel ess, Aerojet is entitled to challenge the sunmary
adj udication ruling in Aerojet’s appeal fromthe subsequent,
appeal abl e judgnent. W therefore address Aerojet’s contentions
concerning the summary adj udi cation ruling.

> The judgnent refers also to a second suppl emental conpl aint,
but we cannot find it in the record, nor is there any reference
toit in the parties’ appellate briefs. W see in the record a
notion for leave to file a second anended conpl aint, but the
trial court denied that notion. Aerojet nentions the denial of
| eave to anmend but devel ops no assignnment of error in that
regard, and we therefore need not address it.

We al so note Aerojet, which has the burden on appeal, has
failed to provide adequate record citations for each factual or
procedural reference in its appellate briefs, as was required at
the tine the briefs were filed by fornmer rule 15 of the
California Rules of Court; undesignated rule references are to
the California Rules of Court. The requirenent is retained in
new rule 14, effective January 1, 2002.

Record citations are particularly inportant with a |arge
record, such as this one. The joint appendix in C037097
purports to contain 7,426 pages, a substantial nunber in itself.
However, it contains many nore pages than that, because severa



Aerojet’s First Amended Conpl ai nt agai nst the Excess
I nsurers and others (including primary insurers) sought a
judicial declaration that each defendant had the duty to defend
and indemify Aerojet in connection with underlying governnent al
cl ai s against Aerojet, instigated by the United States
Environnental Protection Agency (EPA), asserting Aerojet’s
facility in Azusa, California, had rel eased pollutants into the
envi ronnment and contam nated area groundwater. Aerojet |ater
withdrewits claimof a duty to defend the governnental action.

Aerojet’s First Supplenental Conplaint alleged defendants
had a duty to defend and i ndemify Aerojet in connection with
several “toxic tort” lawsuits filed against Aerojet (and others)
by individuals allegedly harmed by wel | water contami nation.®
Aerojet further alleged “Sone of the Insurance Conpani es” had
deni ed coverage and responsibility for defense costs of the
toxic tort cases, and “other |nsurance Conpani es have refused
and failed to admt coverage or responsibility despite demand of
Aerojet to do so.”

In prior proceedi ngs which were the subject of a separate

appeal in this court (C035040), the trial court in August 1999

pages in the joint appendi x are actually made up of multiple
pages. For exanple, page 948 is 621 pages long. It is nunbered
from 948. 0000 to 948.0621. Page 1587 is 1109 pages long. It is
nunbered from 1587. 0000 to 1587.1109.

Addi ng to our burden, the joint appendi x’s chronol ogi cal
i ndex does not provide dates for all docunents listed in the
i ndex, and sonme of the file-stanped dates on the docunents in
the joint appendix are illegible.

6 Aerojet says the toxic tort cases are currently stayed.



granted sunmmary adj udi cation in favor of sonme primary insurers
on the ground that “pollution exclusions” in their insurance
policies precluded a duty to i ndemify Aerojet (which the
insurers label “the Indemmity Ruling”). The trial court in that
prior proceedi ng deni ed summary adj udi cati on of the question of
the duty to defend. The Indemity Ruling becane a judgnent as
to some, but not all, of the insurers when Aerojet dismssed its
al l egations of duty to defend as to sone of the insurers. The

I ndemmity Ruling was the subject of a separate appeal in this
court, C035040, in which we affirned that judgnent.

Aerojet’s lawsuit continued in the trial court against
(1) insurers whose policies did not contain pollution
exclusions; (2) insurers who had obtai ned sunmmary adj udi cation
on the duty to indemify based on pollution exclusions but
remai ned in the case on the duty to defend; and (3) an insurer
whi ch provided environnmental inpairnment insurance.

As agai nst the Excess Insurers who are parties to this
appeal , Aerojet pleaded causes of action for (1) declaratory
relief with respect to the insurers’ duty to defend Aerojet in
the underlying clainms; (2) declaratory relief wth respect to
the insurers’ duty to indemify Aerojet in the underlying
claims; and (3) breach of contract for failure to pay Aerojet’s
def ense costs.

In 1999, while this |awsuit was pendi ng, Aerojet settled
its coverage disputes with sone of its primary insurers.

Around January 2000, various Excess Insurers filed or

joined notions for summary adj udication of issues, arguing the



excess insurance could not be triggered because Aerojet could
not show exhaustion of its primary insurance. The insurers also
argued that because the Indemity Ruling declared there was no
coverage for the underlying clains against Aerojet, that ruling
necessarily precluded a duty to defend.

Judge Ford, who took over this case upon retirenment of the
former trial judge, Judge Bond, denied the insurers’ notion as
to the latter ground, i.e., that the Indemity Ruling precluded
a duty to defend. This ruling (which the insurers |abel “the
Def ense Ruling”) was incorporated into the eventual judgnent and
is the subject of cross-appeal in the instant appeal.’

Wth respect to the exhaustion issue, the trial court
deci ded that instead of proceeding with the separate notions for
summary adj udi cation, the court woul d deci de whet her |ack of
exhaustion of selected primary policies (which Aerojet clained
wer e exhausted by settlenment) precluded the triggering of the
Excess Insurers’ duty to defend the underlying toxic tort cases.

In conformance with the trial court’s directive, a notion
for sunmary adjudi cation was filed by sone Excess Insurers, and
the court deemed all Excess Insurer defendants to have joined in
the notion. The notion sought adjudication that the Excess

| nsurers have no duty to defend Aerojet in the underlying toxic

7 Al though not made clear by the parties, it appears the “Defense
Ruling” which is the subject of the cross-appeal would be

limted to i nsurers whose policies had “pollution exclusions.”

It further appears that all the insurers who were parties to the
“Defense Ruling” were also parties to the “Exhaustion Ruling”
which is the subject of the instant appeal by Aerojet.



tort cases because a condition precedent to such a duty is that
all underlying insurance nust be exhausted, but there has been
no exhaustion of specified primary insurance policies:

(1) Lloyd' s of London primary policy for 1967-70 (LM
[ London Market Insurers]), which Aerojet asserts had policy
[imts of $25,000 per occurrence and $25, 000 aggregate, and

(2) the Transport Indemity Conpany primary policy for
1973-76 (Transport), which Aerojet asserts had policy limts of
$950, 000 per occurrence, with a $950,000 aggregate limt for
property damage and no aggregate limt for bodily injury.8

The defense notion asserted Aerojet’s settlenents with LM
and Transport were ineffective to establish exhaustion of the
LM and Transport primary policies under the “[a]ttachnment of
[I]iability” provisions of the excess policies, which provided:

“Liability to pay under this insurance shall not attach
unl ess and until the Primary and Underlying Excess Insurers
shall have adm tted liability for the Primary and Underl yi ng
Excess Limts or unless and until [Aerojet] has by final
j udgnment been adj udged to pay an anount which exceeds such
Primary and Underlying Excess Limts and then only after the
Primary and Underlyi ng Excess Insurers have paid or have been
held liable to pay the full amount of the Primary and Underlying

Excess Limts.”

8 For purposes of this appeal, we shall not need to resolve
points raised by the parties as to the amount of policy limts
of the LM and Transport policies.



The settlenments did not nake any all ocation between defense
and indemity costs, did not allocate anmbunts to any particul ar
claims, and did not settle any underlying clainms.® Rather, the
settlenents were what Aerojet characterizes as “[Db]uy-back[s]”
of the policies by the insurers by paynent of noney to Aerojet.
Aerojet’s July 1, 1999, Settlenment Agreenent with LM (also
captioned “Policy Buy-back”) stated the parties intended the
agreenment to be a full and final settlenment “that rel eases and
termnates all rights, obligations and liabilities of [LM] and
Aerojet with respect to the Subject Insurance Policies” and
“Wthout [LM’s] adm ssion of liability or responsibility under
t he Subject Insurance Policies.” The agreenent called for LM
to pay Aerojet $62,330,000, and for Aerojet to dismiss its
clainms against LM and indemify LM fromclains by other
insurers of Aerojet. The LM Settlenent Agreenent al so provided
it was “intended to be and is a conprom se between the Parties
and shall not be construed as an adm ssion of coverage under the
Subj ect Insurance Policies . . . .” The LM Settlenent also
stated that upon Aerojet’s receipt of the settlenent paynent
Aerojet “agrees that it has exhausted the coverage of” the LM
policies, and “It is the intention of Aerojet to exhaust by this

settlenent the limts of those Subject |nsurance Policies

9 On appeal, the Excess Insurers assert any anounts paid for
defense costs could not count toward exhausting the policies,
because defense costs are paid in addition to the policy limts.



Aerojet’s Settlenent Agreenment with Transport (and ot her
primary insurers collectively referred to as “Transport”),
executed on Septenber 17, 1999, required Transport to pay to
Aeroj et $26, 655,000. A provision entitled “Full Policy Buy Back
Rel ease” stated that upon receipt of this noney, Aerojet “agrees
that it has exhausted the coverage of [Transport]. . . . [1] It
is the intention of Aerojet to exhaust by this settlenent the
[imts of the Subject Insurance Policies that have heretofore
been unexhausted, . . . [1] Upon Aerojet’s receipt of the
Settlenment Paynment, any and all rights, duties, responsibilities
and obligations of Transport created by or in connection with
t he Subject Insurance Policies are hereby term nated. As of the
date of paynent, Aerojet hereby has no insurance coverage under
t he Subject Insurance Policies.” The agreenent further stated
“Transport has deni ed and continues to deny all substantive
all egations and clains asserted against it in the Coverage
Actions” and the parties “wish to fully and finally settle and
resolve all clainms and disputes . . . without the adm ssion of
[iability or responsibility under the Subject I|Insurance
Policies.” The settlenment further stated: “This Agreenent is
intended to be and is the result of a conprom se between the
parties hereto and shall never at any tinme or for any purpose be
construed or considered as an admission of liability or of
coverage under the Subject Insurance Policies.”

The Excess Insurers’ notion for sunmary adjudication said
t hey had propounded interrogatories asking if Aerojet contended

that the settlements constituted exhaustion of primary insurance

10



and, if so, to state all facts upon which that contention was
based, to identify what underlying clains were paid, etc.
Aerojet answered the interrogatories by stating that, for
pur poses of the duty to defend, specified (LM and Transport)
policies had been exhausted by settlenment, and “[f]or purposes
of the duty to indemify, Aerojet objects on the ground that the
interrogatory is irrelevant and premature. An excess policy
must indemify if a covered |oss attributable to the policy
period exceeds the policy limts of the underlying policies,
whet her or not the underlying insurers paid their policy limts.
This being the case, there is no reason for Aerojet to have to
make a contention one way or the other on this subject.
Furthernore, as Judge Bond has already rul ed, discovery
pertaining to issues of offset, contribution, equitable
indemmity and the like that may arise fromthe settlenent with
[LM and Transport] are premature, and Aerojet therefore objects
to this interrogatory on that basis. To the extent this
interrogatory requests something nore or different, Aerojet
objects that it is vague and anbi guous and seeks irrel evancy.
[1] . . . Beyond that, pursuant to C.C P. 8 2030(f)(2), Aerojet
refers to its settlenent agreenent with [LM and Transport] and
to the terns of the various excess CG policies.”

In response to interrogatories asking Aerojet to state what
underlying cl ainms had been paid in whole or part by any
settl enent anounts, Aerojet responded: “As stated [above],
Aerojet is not required to nake a contention on this subject for

pur poses of the duty to indemify and accordi ngly does not do

11



so. As Judge Bond has al ready rul ed, discovery pertaining to

i ssues of offset, contribution, equitable indemity and the |ike
that may arise fromthe settlenment with LIoyd s are prenmature,
and Aerojet therefore objects to this interrogatory on that
basis. Please refer to Aerojet’s response to Interrogatory

No. 1. To the extent this interrogatory requests sonething nore
or different, Aerojet objects that it is vague and anbi guous and
seeks irrel evancy.”

The Excess Insurers also submtted Aerojet’s interrogatory
answers (including sone answers served a few nonths before the
originally scheduled trial date) wherein Aerojet was asked to
identify what occurrence(s) resulted in injury in the toxic tort
suits, and Aerojet responded it could not say because no
di scovery had been conducted in the toxic tort suits (which had
been stayed),10 but any liability incurred by Aerojet would be
covered. Aerojet earlier answered interrogatories concerning
both the LM and Transport settlements by stating in part: “To
the extent [the] interrogatory is asking whether the settlenent
agreenent allocated settlenent proceeds to any particul ar
occurrence or occurrences, the answer is that it did not. . . .~

We note the Excess Insurers filed a notion to conpel
further discovery responses at the sanme tinme they filed the
notion for summary adjudication. The Excess Insurers argued

California | aw required Aerojet to denonstrate that underlying

10 For purposes of this appeal, we accept as apparently
undi sputed that the toxic tort cases have been stayed.

12



i nsurance had been exhausted before any liability could attach
to the excess insurance, and Aerojet had affirmatively refused
to denonstrate that predicate by declining to answer
interrogatories designed to ferret out that very information.

It appears the court’s ruling on the sunmmary adj udication notion
rendered it unnecessary to rule on the discovery notion.1!

Aerojet filed a “MEMORANDUM RE: EXHAUSTI ON | SSUES, ”
asserting the notion for summary adj udi cati on was i nproper
because the court had directed the parties nerely to file briefs
concerni ng the exhaustion issues. The trial court advised
Aerojet that its view of the proceedi ng was incorrect and
allowed Aerojet to file a late response to the Excess Insurers
separate statenment of undisputed facts.

Aeroj et asserted the settlenents were intended to exhaust
the LM and Transport policies. Aerojet cited to the Settlenent
Agreenents thensel ves, which as we have seen, stated only that
Aerojet intended the settlenents to exhaust the primary
policies. Aerojet’s opposition papers included argunment not
only concerning duty to defend, but also duty to i ndemify.

Aerojet also argued “The single, overarching fact pertinent

to the present analysis [exhaustion of primary insurance] is

11 1n its opening brief on appeal, Aerojet presents no assi gnnent
of error with respect to the absence of a ruling on the

di scovery notion. Aerojet’s discussion of this matter in its
reply brief cones too late. (Neighbours v. Buzz Cates
Enterprises (1990) 217 Cal.App.3d 325, 335, fn. 8 [review ng
court may disregard points which appellant could have and shoul d
have argued in its opening brief, but did not present until its
reply brief].)

13



that Aerojet’s liability in the underlying cases has not yet
been determ ned. None of the cases have [sic] been fully
resol ved, either by final judgnent or by settlenent. All cases
remai n pendi ng. Al though Aerojet does seek to recover certain
anounts of expense it has incurred to date, Aerojet’s focus is
to obtain a judicial declaration that insurers are obligated
under their policies to provide indemity for any future
[iability it may incur in the underlying cases.”

In further opposition to the defense notion for sunmary
adj udi cation, Aerojet asserted it is the “customand practice in
the insurance industry” to treat a primary insurer’s settl enent
as an adm ssion of liability for purposes of determ ning whet her
excess coverage is triggered, notw thstandi ng the settl enent
agreenent’s express disclainer of liability. As evidentiary
support, Aerojet submtted a declaration froman insurance

“expert,” David Frangi anore, attesting to the proposition. The
Excess Insurers nade evidentiary objections to the Frangi anore
decl aration. The trial court sustained the objections. As we
di scuss post, the trial court properly excluded the Frangi anore
decl aration from evi dence.

On July 14, 2000, the trial court issued its witten order
granting the Excess Insurers’ notion for summary adj udi cati on on
the ground they had no duty to defend because there had been no
exhaustion of the primary insurance policies of LM and
Transport. The order rejected Aerojet’s “self-serving

statenment” that paynent of a substantial settlenent constituted

an admi ssion of liability despite contract | anguage to the

14



contrary. Aerojet’s position that it could unilaterally declare
its primary policies exhausted is contrary to California | aw.

The court order said there was no way to establish that any
of the policies were exhausted. The Settlenent Agreenments
showed that Aerojet received noney fromLM and Transport in
settlement of this case and other clainms, but did not allocate
the noni es that were paid thereunder in any fashion.12 The court
said Aerojet had refused to provide discovery answers on
critical points of (1) how nmany “occurrences” gave rise to the
toxic tort cases; (2) when the occurrences happened; (3) how
much danmage was attri butable to each occurrence or even to the
toxic tort cases generally; (4) whether Aerojet contended there
were aggregate limts in the underlying policies which applied
to the toxic tort cases; (5) how Aerojet contends the settl enent
dollars it received should be allocated between (a) the various
underlying clainms, (b) the defense and indemity obligations,
and (c) the nunber of covered occurrences.

The court concl uded the Excess Insurers were entitled to
summary adj udi cation that they had no duty to defend Aerojet in
the toxic tort cases. The court order continued: “Aerojet’s
counsel, on their own, invited the Court’s application of its
deci sion on the notion to the issue of indemity and proceeded

to argue that issue. The Court finds that for the sanme reasons-

12 The court noted, without ruling the evidence adnissible, that
Aerojet nmade a factual assertion that it had asked LM to
include in the Settlenment Agreenent an express allocation of
$75,000 to a particular policy, but LM refused.

15



-that Aerojet cannot show exhaustion of the underlying policies-
-the Excess Insurers can have no duty to indemify Aerojet for
the clains at issue in this case.”

The trial court’s order further stated “Aerojet was
required to show that the Primary Policies were in fact
exhausted. It did not do so, and, in the Court’s view, can
never do so.” (ltalics added.)

The trial court thus treated the notion as one for summary
j udgnment and entered judgnent in favor of the Excess Insurers
and a separate judgnent in favor of ClGA.  Aerojet appeals from
t hese j udgnents.

A notice of cross-appeal was filed by U S. Fire, for itself
and on behalf of American Hone Assurance Conpany, Conti nent al
| nsurance Conpany, Col unbia Casualty Conpany, Comrercial Union
| nsurance Conpany, The Hone | nsurance Conpany, The |nsurance
Conmpany of the State of Pennsyl vania, New Engl and Rei nsurance
Conmpany, and Transcontinental |nsurance Conpany. These parties
cross-appealed “fromthat part of the judgnment denying the
[ def ense] notions for summary adjudication that certain excess
insurers have no prospective duty to defend based on the Court’s
earlier ruling that they have no duty to indemify. . . .” The
cross-appellant’s brief was filed by U S. Fire, with joinders
filed by Cl GA, Commercial Union, and Hone | nsurance Conpany.

DI SCUSSI ON

| . Standard of Revi ew

Summary judgnent is properly granted when there is no

triable issue of material fact and the noving party is entitled

16



to judgnent as a matter of |aw concerning a cause of action.
(Code Civ. Proc., 8 437c, subd. (c).) “A defendant or cross-

def endant has nmet his or her burden of show ng that a cause of
action has no nerit if that party has shown that one or nore

el enents of the cause of action, even if not separately pleaded,
cannot be established . . . .” (Code Gv. Proc., 8 437c, subd.
(0)(2); see also, Aguilar v. Atlantic Richfield Co. (2001) 25
Cal . 4th 826, 843-857.) Once the noving party defendant neets
its burden, the burden shifts to the plaintiff to show a triable
issue of material fact exists. (Code Cv. Proc., 8 437c, subd.
(0)(2).) On appeal, the reviewing court exercises its

i ndependent judgment, deciding whether under the undisputed
facts, the opposing party’ s cl ai mcannot be established or there
is a conplete defense. (Aguilar, supra, 25 Cal.4th at p. 860;
Villa v. McFerren (1995) 35 Cal.App.4th 733, 741.)

1. Verbal Comments by Trial Court

We first dispose of Aerojet’s argunent that we shoul d
consi der verbal comments nmade by the trial court indicating that
part of the witten order (prepared by the Excess Insurers and
signed by the judge) was surplusage that exceeded the scope of
the court’s ruling. For reasons that follow, we shall not use
the trial court’s verbal statenents to contradict the trial
court’s witten order.

The general rule is that the judge' s verbal coments do not
provide a basis for reversal of a judgnent, since verba
comments do not constitute the “decision” or judgnment of the

court. (E.g., Bailey v. County of El Dorado (1984) 162

17



Cal . App.3d 94, 97-98.) “Generally, oral opinions of the trial
court may not be used to inpeach the findings or judgnent.
[Ctation.] Wile there are exceptions to this rule [citation],
t hose exceptions involve situations in which the judge's
statenents as a whol e disclose an incorrect rather than a
correct concept of the relevant |aw, enbodied not nerely in
secondary remarks but in his or her basic ruling. [Citations.]
Wil e oral statenents may be used for the purpose of discovering
t he process by which the trial court arrived at its ultinmate
concl usion, they may not be used to inpeach contrary witten
findings. [Ctation.] One reason for this rule undoubtedly is
that a judge may change his or her mnd as to the neaning and
wei ght of the evidence between the tinme an oral statenent of
opinion or belief is nmade in court and the tine the judgnent is
signed and entered, and thus oral statenents related to the
judge’s belief or opinion as to evidentiary matters shoul d not
be given greater weight than the judgnment, which is a

mani festation of the trier of fact’s final opinion or belief as
to the evidence.” (Tract Devel opnent Services, Inc. v. Kepler
(1988) 199 Cal . App. 3d 1374, 1385-1386.)

Aerojet cites authority for the proposition that the tria
court’s verbal comments may be used on appeal to “interpret” a
judgnent. (Coakley v. Ajuria (1930) 209 Cal. 745, 749; Inre
Estate of Felton (1917) 176 Cal. 663, 667.) However, the latter
case involved a witten opinion, not verbal comments, and is
therefore inapposite. Coakley said “the |earned trial judge

took an erroneous view of the |aw applicable to the facts, as is

18



made apparent from an oral opinion which he delivered directing
the order of nonsuit. Wile the reasons of a trial court so
given do not in a strict sense constitute a part of the record
on appeal, yet, where they furnish, as in this case, the basis
of the court’s action, and really constitute the only grounds
upon which the judgnent may be affirnmed, it is proper to give
t hem speci al consideration.” (Coakley, supra, 209 Cal. at
p. 749.)

Coakl ey is inapposite because it did not involve a witten
ruling that was subject to reversal by the court’s oral
comments. Moreover, in the case before us, Aerojet fails to
show the trial court’s verbal comments reflect an erroneous view
of the law on a matter that constitutes the sole ground upon
whi ch the judgnent may be affirned.

In sum we shall not use the trial court’s oral coments to
contradict the witten order that it entered. (Tract
Devel opnment Services, Inc. v. Kepler, supra, 199 Cal. App. 3d at
p. 1386.)

I11. General Legal Principles Re: Excess |Insurance

Excess insurance nmeans “insurance that begins only after a
predet erm ned anount of underlying [primary] coverage is
exhausted and that does not broaden the underlying coverage.”
(Wells Fargo Bank v. California Ins. Guarantee Assn. (1995) 38
Cal . App. 4th 936, 940, fn. 2.) As with other insurance, each
insurer’s defense and indemification obligations, if any,

depend on the terns and conditions of the policy of each.
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(Hartford Accident & Indemity Co. v. Superior Court (1994) 29
Cal . App. 4th 435, 441.)

Wiere, as here, excess policies are not triggered until
exhaustion of primary policies, the excess insurers’ coverage
obligations, if any, do not arise until all underlying policies
have been exhausted. (A ynpic Ins. Co. v. Enployers Surplus
Lines Ins. Co. (1981) 126 Cal.App.3d 593, 600.) “[L]iability
under a secondary policy will not attach until all primry
i nsurance i s exhausted, even if the total amount of primary
i nsurance exceeds the anpbunt contenplated in the secondary
policy.” (lbid.) “The fact that the total anount of prinary
i nsurance covering the | oss exceeds the anount contenplated in
t he excess policy does not subject the excess carrier to
liability. ‘Liability under a secondary [excess] policy wll
not attach until all primary insurance is exhausted, even if the
total amount of primary insurance exceeds the anount
contenplated in the secondary policy.” [Ctations.]”

(Stonewall Ins. Co. v. City of Palos Verdes Estates (1996) 46
Cal . App. 4th 1810, 1850.)

Exhaustion applies to both the duty to defend and the duty
to indemify. Thus, unless the excess policy provides
ot herwi se, the primary insurer has the exclusive duty to defend
the insured against third party clains until the primry
coverage i s exhausted or otherwi se not on the risk. (See Ticor
Title Ins. Co. v. Enployers Ins. of Wausau (1995) 40 Cal. App. 4th
1699, 1707; Conmmunity Redevel opnment Agency v. Aetna Casualty &
Surety Co. (1996) 50 Cal.App.4th 329, 339-340; 2 Croskey et al.
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Cal. Practice Guide: Insurance Litigation (The Rutter G oup
2001) ¢ 8:106, p. 8-41.) The excess insurer has no duty to
defend or indemify until all the underlying policies are
exhausted. (Community Redevel opnent Agency, supra, 50
Cal . App. 4th at pp. 339-341.) The excess insurer is obligated to
pay for defense costs after the primary coverage i s exhausted.
(Hartford Accident & Indemity Co. v. Superior Court (1994) 23
Cal . App. 4th 1774, 1780; 2 Croskey et al., supra, f 8:112, p. 8-
43.)

To trigger excess coverage, the policy limt of the primary
i nsurance normal ly nust be paid pursuant to settlenment or
j udgnent against the insured. (2 Croskey et al, supra, | 8:87,
pp. 8-34 to 8-35, citing County of Santa Clara v. USF & G
(N.D. Cal. 1994) 868 F. Supp. 274, 277 [primary insurer tendered
its policy limts to insured in response to a “Renedial Action
Order” issued by an environnental protection agency; under
California law this was not a valid exhaustion of primary
coverage] and Chubb/Pacific Indemmity G oup v. Insurance Co. of
North Anerica (1987) 188 Cal.App.3d 691, 698 [primary insurer’s
attenpt to cede its policy limts to excess insurer did not
constitute exhaustion of primary insurance].)

V. daimof Evidentiary Error

Aerojet contends the trial court erred in excluding its
expert’s declaration that the customand practice in the
i nsurance industry is for excess insurers to consider excess
coverage triggered when a primary insurer settles or buys back

its policy fromthe insured, notw thstanding that the excess

21



policies require an adm ssion of liability by the primary
insurer and the settlenment agreenent disclains liability. W
shall conclude the trial court properly excluded the

decl arati on.

Aerojet submtted a declaration froman insurance “expert,”
Davi d Frangi anore, who attested on June 15, 2000: “It is the
custom and practice in the insurance industry to treat a primary
or underlying insurer’s policy buyback for purposes of
determ ni ng whet her an excess insurer nust provide coverage for
a claimin excess of the underlying carrier’s policy limts as a
situation where that underlying insurer has ‘admtted liability’
for the contracted indemity up to its policy limts within the
first clause of the *Attachnent of Liability’ provision quoted
above.[13] |n other words, it is comonly accepted within the
i nsurance industry that the ‘admtted liability’ clause is
satisfied by a primary insurer’s paynent pursuant to a policy
buyback, and that such settlenent includes sone negoti at ed
di scount fromwhat the insured believes is a full policy limts
paynment. In this instance the policyhol der generally assunes

l[iability for any clainmed difference between the anount paid by

13 The quoted provision stated: “Liability to pay under this

i nsurance shall not attach unless and until the Primary and
Underl ying Excess Insurers shall have admtted liability for the
Primary and Underlying Excess Limts or unless and until the
Assured has by final judgnent been adjudged to pay an anount

whi ch exceeds such Prinmary and Underlying Excess Limts and then
only after the Primary and Underlyi ng Excess Insurers have paid
or have been held liable to pay the full anpbunt of the Primary
and Underlying Excess Limts.”
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the primary insurer and stated policy Ilimts. [f] . . . [Als a
practical matter, excess insurers and the industry generally
treat a primary insurer’s buyback as an ‘adm ssion of

[iability,” notw thstanding the fact that settlenent
docunentati on may contain boil erplate | anguage of the kind found
invirtually all settlenments in virtually all contexts, stating
that the insurer does not admt liability. Such settlenent

| anguage is not deened to be material by the industry for

pur poses of determ ning whether an excess insurer nust provide
coverage and does not alter my conclusion on this point.”

The Excess Insurers nmade evidentiary objections, sustained
by the trial court, on various grounds, including |ack of
foundation and viol ation of the parol evidence rule.

We shall conclude the trial court properly excluded the
evidence for |ack of foundation, and we therefore need not
address the other grounds.

At issue here is the neaning of the phrase “admtted
l[iability” in the excess insurance contracts between Aerojet
(the insured) and Excess Insurers, whereby the excess insurance
is not triggered “unless and until the Primary . . . Insurers
shall have admtted liability for the Primary . . . [I]imts

The LM and Transport Settl enent Agreenments expressly
stated there was no admi ssion of liability.

Aerojet argues its expert declaration was adm ssible to
explain that it is the customand practice in the insurance

i ndustry to construe “admtted liability” in attachnent- of -
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excess-liability provisions to include settlenents or “buybacks”
between the primary insurer and the insured, despite the fact
that such settlenment agreenents typically include an express
disclaimer of liability.

We shall conclude Aerojet’s position lacks nerit. As we
shal | explain, the insurance contracts are to be interpreted as
of the time they were entered into. The nost recent insurance
policy at issue was issued in 1985. Aerojet’s expert rendered
an opinion as to custom and usage in the industry as of 2000.
The trial court properly sustained an objection that the
expert’s opinion | acked foundation to testify as to custom and
usage in 1985 or earlier.

“Insurance policies are contracts and therefore subject to
the rules of construction governing contracts. [Ctation.] The
goal of contractual interpretation is to determ ne and give
effect to the mutual intention of the parties. [Citations.]”
(Safeco Ins. Co. v. Robert S. (2001) 26 Cal.4th 758, 762-763.)

“Under statutory rules of contract interpretation, the
mutual intention of the parties at the time the contract is
formed governs interpretation. (Civ. Code, § 1636.)[14 sSuch
intent is to be inferred, if possible, solely fromthe witten
provi sions of the contract. (Id., 8 1639.) The ‘clear and

explicit’ meaning of these provisions, interpreted in their

14 Civil Code section 1636 provides: “A contract nust be so
interpreted as to give effect to the nmutual intention of the
parties as it existed at the tinme of contracting, so far as the
same is ascertainable and [awful.”
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‘ordinary and popul ar sense,’ unless ‘used by the parties in a
technical sense or a special nmeaning is given to them by usage’
(id., § 1644[15]) controls judicial interpretation. (ld.,

§ 1638.[161) Thus, if the meaning a | ayperson would ascribe to
contract |anguage is not anbi guous, we apply that neaning.
[Ctations.]

“I'f there is anbiguity, however, it is resolved by
interpreting the anbi guous provisions in the sense the prom sor
(i.e., the insurer) believed the prom see understood them at the
time of formation. (Civ. Code, § 1649.) |If application of this
rul e does not elimnate the anbiguity, anbiguous |anguage is
construed against the party who caused the uncertainty to exist.
(Id., 8 1654.) In the insurance context, we generally resolve
anbiguities in favor of coverage. [Ctations.] Simlarly, we
generally interpret the coverage clauses of insurance policies
broadly, protecting the objectively reasonabl e expectations of
the insured. [Fn. omtted.] [CGtations.] These rules stem
fromthe fact that the insurer typically drafts policy |anguage,

|l eaving the insured little or no nmeani ngful opportunity or

15 Civil Code section 1644 provides in part: “[Words of a
contract are to be understood in their ordinary and popul ar
sense, rather than according to their strict |egal neaning;
unl ess used by the parties in a technical sense, or unless a
special neaning is given to them by usage, in which case the
latter nust be followed.”

16 Givil Code section 1638 provides: “The |anguage of a contract

is togovernits interpretation, if the |anguage is clear and
explicit, and does not involve an absurdity.”
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ability to bargain for nodifications. [Ctations.]” (AUIns.
Co. v. Superior Court (1990) 51 Cal.3d 807, 821-822.)

Extrinsic evidence regarding an insurer’s intention is
generally inadm ssible to vary clear and explicit contract
provisions. (Commerce & Industry Ins. Co. v. Chubb Custom I ns.
Co. (1999) 75 Cal.App.4th 739, 746; 2 Croskey et al., supra
1 8:79, p. 8-32.2.)

“The test of admissibility of extrinsic evidence to explain
the neaning of a witten instrunent is not whether it appears to
the court to be plain and unanbi guous on its face, but whether
the offered evidence is relevant to prove a neaning to which the
| anguage of the instrunment is reasonably susceptible.
[Ctations.]” (Pacific Gas & Elec. Co. v. G W Thonas Drayage &
Ri gging Co. (1968) 69 Cal.2d 33, 37; see also, Code GCv. Proc.

8§ 1856, subd. (g) [allow ng evidence of the circunstances under
whi ch the agreenent was nmade or to explain an extrinsic
anbiguity or otherwise interpret the terns of the agreenent].)

“The decision whether to admt parol evidence involves a
two-step process. First, the court provisionally receives
(without actually admtting) all credible evidence concerning
the parties’ intentions to determne ‘anbiguity,’ i.e., whether
the | anguage i s ‘reasonably susceptible’ to the interpretation
urged by a party. If in light of the extrinsic evidence the
court decides the |language is ‘reasonably susceptible’ to the
interpretation urged, the extrinsic evidence is then admtted to

aid in the second step--interpreting the contract. [CGtation.]
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“. . . The trial court’s ruling on the threshold
determ nation of ‘anmbiguity’ (i.e., whether the proffered
evidence is relevant to prove a neaning to which the | anguage is
reasonably susceptible) is a question of |law, not of fact.
[Ctation.] Thus the threshold determ nation of anbiguity is
subj ect to independent review [Citation.]” (Wnet v. Price
(1992) 4 Cal . App.4th 1159, 1165-1166.) The second step--the
ultimate construction placed upon the anbi guous | anguage- - may
call for differing standards of review, dependi ng upon the parol
evi dence used to construe the contract. (lbid.)

Here, the ordinary sense of the contractual provision in
this case (requiring the primary insurer to “admt liability” in
order to trigger the excess policy) is that a primary insurer
does not “admt liability” when it enters a settlenent agreenent
whi ch expressly states it does not admt liability. Indeed,
Aerojet’s proposed construction is inconsistent with the
| anguage of the contract.

Aeroj et argues parol evidence was adm ssible to construe
the contract. Though not cited by the parties, Aerojet’s
argunent inplicates Code of Cvil Procedure section 1856,
subdi vision (c), which provides “The terns set forth in a
witing [intended by the parties as a final expression of their
agreenment] may be expl ai ned or supplenmented by course of dealing
or usage of trade or by course of performnce.”

On appeal , Aerojet argues Frangi anore’ s decl arati on was
adm ssi ble to show trade usage, because evidence of custom and

usage i s always adm ssi ble, even where the contract | anguage
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appears unanbi guous on its face. Assumng for the sake of
argunent that evidence of trade usage was adm ssible, the

evi dence of trade usage set the forth in Frangi anore’s

decl arati on was i nadm ssi bl e because he did not testify as to
trade usage when the contracts of insurance were entered into.

As our Suprene Court said in AlU Ins. Co. v. Superior
Court, supra, 51 Cal.3d at page 821, it is the nutual intention
of the parties at the tinme the contract is forned that governs
its interpretation. (See also Cv. Code, 8 1636, fn. 14 ante;
Borg v. Transanerica Ins. Co. (1996) 47 Cal. App. 4th 448, 456;
Legarra v. Federated Mutual Ins. Co. (1995) 35 Cal.App.4th 1472,
1485.)

Here, the nobst recent insurance contract at issue was
entered into in 1985. The vast majority of policies were
entered into before 1976. Yet Aerojet’s expert testified as to
current custons and practices in the insurance industry as of
the date of his declaration, June 15, 2000. The expert first
started working in the insurance industry in 1991. |In the
absence of prelimnary show ngs that (a) the expert was
know edgeabl e about custons and practices in the industry in
years 1985 and earlier, when the insurance contracts were
entered into and (b) the custons and practices he described were
in effect in 1985 and earlier, the trial court properly
sustai ned the insurers’ objection for lack of foundation. (See
Evid. Code, 8§ 403, subd. (a)(1).) The trial court correctly
determ ned that evidence of custom and usage in the year 2000

was too weak to allow a jury to determ ne custom and usage in
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years 1985 and before. (See People v. Lucas (1995) 12 Cal.4th
415, 466.)

In light of this conclusion, we have no occasion to
det erm ne whet her evidence of trade usage is adm ssible where
both parties to a contract are not nenbers of the trade. (But
see Ernolieff v. RK O Radio Pictures (1942) 19 Cal.2d 543
550.)

We concl ude there was no evidentiary error, and the tria
court properly excluded the Frangi anore decl aration.

V. Exhaustion of Primary |nsurance

Aerojet contends the trial court erred in concluding it
| acked the authority to issue the declarations needed to trigger
t he excess policies. W shall conclude the trial court properly
determ ned Aerojet had failed to show exhaustion of primary
i nsurance and therefore the excess insurance was not triggered.
We shall further conclude, however, the trial court erred in
stating that Aerojet will never be able to show exhaustion in
the future

A. The Settlenents Did Not Constitute Exhaustion

Aerojet argues the trial court erred in determ ning that
the LM and Transport settlenents did not constitute exhaustion
of those primary policies. W disagree.

As indicated, the policy |language at issue in this appea
is as follows: *“Liability to pay under this [excess] iInsurance
shall not attach unless and until the Primary and Underlyi ng
Excess Insurers shall have admtted liability for the Primry

and Underlying Excess Limts or unless and until [Aerojet] has
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by final judgnent been adjudged to pay an anount which exceeds
such Primary and Underlying Excess Limts and then only after
the Primary and Underlying Excess Insurers have paid or have
been held liable to pay the full anount of the Primary and
Under |l yi ng Excess Limts.”

Aerojet says this provision can be read in two ways. One
way is that the conditions after the words “and then only after”
(i.e., primary insurers have paid or been held liable to pay)
apply to both antecedent phrases--adm ssion of liability by
primary insurer, and final judgnment against Aerojet. The other
way is that the conditions after the words “and then only after”
apply only to the latter phrase--final judgnent against Aerojet.
Aerojet says it can satisfy either construction. W need not
deci de whether the conditions apply to the first phrase
(adm ssion of liability), because there was no adm ssi on of
l[iability by the primary insurers in this case.

Thus, LM and Transport did not admt liability; to the
contrary, the Settlenment Agreenents expressly stated there was
no adm ssion of liability.

Aerojet cites Johnson v. Continental Ins. Conpanies (1988)
202 Cal . App. 3d 477, for the proposition that where a primary
insurer pays its policy limts with the consent of the
pol i cyhol der toward settlenment of an underlying claim the
paynment exhausts the primary policy. However, Johnson did not
i nvol ve any excess insurer; it held an insurer who paid policy
l[imts to settle clainms of injured passengers had no duty to

defend the insured-driver against cross-conplaints filed as a
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result of the driver’s products liability action against others.
(ld. at p. 486.) Moreover, unlike the settlenent in Johnson,
the LM and Transport settlenent agreenents at issue in this
appeal did not provide for paynents to any underlying clai mants,
but rather to Aerojet, and did not relate paynents to any
conprom se of any particular underlying claim Rather, as
characterized by Aerojet, the primary insurers “[bought] back”
their policies from Aerojet.

Aeroj et discusses no | egal authority concerning the effect
of a “[bJuy back” on the question of exhaustion. Aerojet nerely
asserts that, since each insurance policy is a contract between
the insured and issuing insurer only, those parties can
term nate their contractual relationship as they see fit.
However, Aerojet fails to show the primary insurers’ “[b]uy
back” constitutes exhaustion under the excess insurance
contract.

Aerojet cites cases applying law fromother states for the
proposition that the avoi dance of the duty to defend is
dependent upon whether a judgnent or settlenent has been reached
with the injured party “or the perm ssion of the insured has
been obtained to forego the duty to defend.” (Viking Ins. Co.
of Wsconsin v. H Il (Wash.App. 1990) 787 P.2d 1385, 1389-1390,
italics omtted;, MH Detrick Co. v. Century Indem Co
(111.App. 1998) 701 N.E.2d 156.)

However, this appeal is to be decided under California |aw,
and under California law, “the primary insurer cannot extinguish

its defense obligation sinply by tendering its indemity limts
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to the insured and wal king away fromthe fray,” even if the

i nsured consents. (County of Santa Clara v. USF & G supra, 868
F. Supp. 274, 277 [applying California lawj.) County of Santa
Clara said the primary insurer “cannot valid[l]y extinguish its
defense obligation by nerely tendering its . . . indemity
[imts to [its insured]. And it is equally clear that the
[insured’s] acceptance of the indemity Iimts and acqui escence
in [the primary insurer’s] departure does not nake a difference
vis a vis [the unbrella policy insurer’s] obligations. Under
the [unbrella] policy and California insurance law, in order to
constitute a valid exhaustion of primary coverage which triggers
[unbrella] coverage, the paynent nust be made to satisfy an
obligation arising out of either an adjudication or a conprom se
of a third party claim Paynent of the policy limts directly
to the [insured] in the absence of liability to a third party
does not neet this condition.” (ld. at p. 278.)

Though the parties to this appeal do not nention County of
Santa Cl ara, supra, 868 F.Supp. 274, and though the case is not
bi nding on this court, we note factual simlarities with this
case. There, the insured County was subjected to a state
“Renedi al Action Order” (RAO to clean up nercury contam nation.
The County and its primary insurer entered into an agreenent
pursuant to which the primary insurer agreed to pay the County
$75,000 to settle bad faith clainms and $150, 000 for defense
costs. The insurer also agreed to deposit an additiona
$500, 000 into escrow for the County, an anmpunt calculated to

represent the primary carrier’s maxi num potential property
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damage obligation and total liability coverage under the policy.
The escrow was to be released to the insured upon a judicial
determ nation that the primary insurer’s obligations were
t her eby exhausted, and the unbrella policy was triggered. (Id.
at p. 276.) The federal district court held the primary insurer
could not pay out its indemity limts and thereby extinguish
its duty to defend until a renedi ation plan was approved. The
nmere i ssuance of the RAO was insufficient to trigger coverage
under the excess policy. (ld. at p. 279.) The approval of a
remedi ati on plan woul d be the functional equivalent of a final
adjudication of liability sufficient to exhaust primary
indemity limts and trigger the unbrella policy carrier’s
defense obligation. (Ibid.)

Here, as in County of Santa Clara, it is contended that
primary insurance was exhausted for purposes of the excess
i nsurance contracts by settlenent between the primary insurer
and the insured. However, exhaustion was not shown.

We conclude the Settlenment Agreenents did not constitute
“adm ssions of liability” exhausting the primary insurance.

Because the record before the trial court showed w t hout
mat eri al factual dispute that Aerojet had not exhausted its
primary insurance policies for purposes of the excess insurance
contracts, the trial court correctly determ ned that the Excess
I nsurers had no present duty to defend or indemify Aerojet.
(County of Santa Clara v. USF & G supra, 868 F.Supp. at p. 277;
Communi ty Redevel opnent Agency v. Aetna Cas. & Sur. Co., supra,
50 Cal . App.4th at pp. 349-340; Ticor Title Ins. Co. v. Enployers
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I ns of Wausau, supra, 40 Cal.App.4th at p. 1707; Hartford Acc. &
| nderm. Co. v. Superior Court, supra, 23 Cal.App.4th at p. 1780;
2 Croskey et al., supra,  8:106, p. 8-41.)

B. Fut ur e Exhausti on

Aeroj et chal l enges the comment in the trial court’s witten
order that Aerojet will never be able to show exhaustion.1’
Aerojet conmplains the trial court erred in prematurely and
permanently extingui shing Aerojet’s right to seek billions of
dollars in excess coverage.18 W agree.

As indicated, the attachnment-of-liability provisions in the
excess policies provided an alternative nethod for exhausting
primary insurance, i.e., where Aerojet “has by final judgnent
been adj udged to pay an anount which exceeds such [primary
i nsurance] and then only after the [primary insurers] have paid
or have been held liable to pay the full anount of the [prinmary]
Limts.”

This alternative nethod has not been satisfied in this
case, because there is no final judgnment ordering Aerojet to pay

nmoney.

17 The court order stated “Aerojet was required to show that the
Primary Policies were in fact exhausted. It did not do so, and,
in the Court’s view, can never do so.” (ltalics added.)

18 Aerojet says the judgnent in this case not only enconpasses
the underlying clains which are currently pending, but also has
the effect of barring Aerojet fromreceiving any excess

i nsurance in connection with any future clains that my ever be
brought against Aerojet. W do not express any opinion
concerning future clains.
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Aerojet contends it is “a given” that eventually there wll
be a final judgnent against Aerojet in the underlying clains,
ordering it to pay an anmount which exceeds the primary policy
[imts, and perhaps Aerojet will be able to showin the future
that the primary insurers “have paid’ in settlenment anounts
whi ch exceeded the primary policy limts (depending on what a
trier of fact finds concerning single versus nmultiple
occurrences, etc.).

The Excess Insurers have furnished us with no reason to
conclude at this point that Aerojet will never be able to show
exhaustion in the future, for exanple, if judgnents are
ultimately entered against Aerojet in the stayed toxic tort
suits.

The Excess Insurers cite no case |aw holding that the
Excess Insurers would have no liability under their policies if
j udgnment was entered against Aerojet in the toxic tort cases.
Rat her, the Excess Insurers argue that even if a judgnent is
ultimately entered against Aerojet in the toxic tort cases, it
is not a “given” that the anmount of the judgnent will exceed the
primary policy limts, because “[w hether that could ever happen
is in part a function of the anount of Aerojet’s adjudicated
l[iability, the nunber of occurrences and when they took place--
Wi t hout those predicates, the underlying limts are only a
matter of specul ation--the nore occurrences, the nore limts
applicable. . . .”

This comment nerely illustrates it is premature at this

point to say Aerojet will never be able to show exhausti on.
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Havi ng acknow edged these matters will not be known until
trial of the underlying cases, the Excess Insurers claim
“Aerojet made its bed by its stubborn refusal to answer
interrogatories directed to these issues.” However, the Excess
| nsurers have just acknow edged these answers nust await trial.
To the extent the Excess Insurers nmean to conplain that Aerojet
failed to state its theory on these issues, they fail to show
that such discovery failure will necessarily preclude
presentation of these issues at a trial in the underlying toxic
tort cases.

The Excess Insurers further argue that, even if a judgnent
exceeding primary policy limts is entered agai nst Aerojet,
Aerojet can never neet the final requirenent of the attachnent-
of-liability clause--to show that the primary insurers “have
pai d” or “been held |iable to pay” their full policy limts. W
need not address the latter because discussion of the “have
pai d” | anguage suffices for resolution of this appeal. Thus,
the Excess Insurers argue “Aerojet itself made it inpossible to
determne that [LM] and Transport have paid the full anount of
their Iimts or any portion thereof. The settlenent agreenent
does not show that; and Aerojet refuses to answer
interrogatories about that very matter.”

However, the Excess Insurers cite no authority for the
proposition that if a settlenent agreenent between an insured
and a primary carrier does not expressly allocate and identify
amounts paid to the insured, that the insured is forever barred

fromproving that, in fact, the paynment by the primary carrier
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exceeded its policy limts. Here, for exanple, the primary LM
policy, in effect between 1967 and 1970, had policy limts of
$25, 000 per occurrence and $25,000 aggregate. Yet LM paid
Aerojet nore than $62 million in settlenent. Simlarly, the
primary Transport policy, in effect between 1973 and 1976, had
policy Iimts of $950,000 per occurrence and $950, 000 aggregate.
Yet Transport paid Aerojet nore than $26 mllion in settlenent.
The vast disparity between the policy Ilimts and the anounts
paid in settlenent facially suggests the possibility that the
settlenent paynents did, in fact, exhaust the policy limts. W
have been cited no | aw hol ding that Aerojet should not be able
to prove that these paynents by the primary insurers were, in
fact, in excess of the primary policy limts in the event that
judgment is entered against Aerojet in the toxic tort cases.

And, so far as Aerojet’s unwillingness to answer interrogatories
on this issue is concerned, we think that Aerojet’s basic
position--that the information was not now avail able but had to
await resolution of the toxic tort cases--was sound.

Thus, it is premature at this juncture to concl ude that
Aerojet wll never be able to show (1) a final judgnent
adjudging it to pay an anmount which exceeds the primary
insurance and (2) that the primary insurers have paid the ful
anount of their policy limts

We therefore conclude the trial court erred in stating that
Aerojet will never be able to show exhausti on.

Contrary to Aerojet’s position, however, this does not nean

t he judgnent nust be reversed. At this juncture, any future
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clainms are premature, but the trial court properly adjudicated
t he present obligations of the excess carriers and properly
concl uded there was no present duty.

Though not cited by the parties on appeal, we note the
trial court inits witten order cited (w thout discussion)
|l ol ab Corp. v. Seaboard Surety Co. (9th Cr. 1994) 15 F. 3d 1500,
whi ch has sonmething to say on this matter. |In Iolab, which
applied California law (id. at p. 1505), an insured filed a
breach of contract suit against its primary and excess insurers,
al  egi ng coverage for an underlying claim The excess policies
provided that their liability did not attach until the
underlying insurers had paid or been held liable to pay their
policy limts. (Id. at p. 1503.) The trial court dism ssed on
the pleadings as to sone insurers and granted sumrmary judgnent
to other insurers. The insured appeal ed. The excess insurers
argued that, (1) even assum ng the excess policies would be
triggered by the underlying |oss, the insured was required to
exhaust primary coverage before requesting paynment fromthe
excess insurers and (2) the excess policies would never be
triggered because the total anmount of the |oss was bel ow the
aggregate primary coverage. (ld. at p. 1504.) The insured
argued it should be allowed to sue all insurers in order to make
a conprehensive determ nation of coverage, and requiring it to
litigate one layer of insurance at a tine would be wasteful.
(I'bid.) The insured further argued that, even if it could not

proceed with its breach of contract claim the district court
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sua sponte should have treated the insured’ s claimas an action
for declaratory judgnment. (lbid.)

The Ninth Crcuit first concluded that, under California
l aw, the insured could not sue the excess insurers for breach of
contract until the |legal obligations of the primary insurers had
been determ ned and the excess policies triggered. (Ilolab,
supra, 15 F.3d at p. 1504.)

The Ninth Crcuit then rejected the argunent that the case
shoul d have been treated as one for declaratory relief, stating
that federal courts applying California | aw have rejected the
proposition that the excess insurer should be obligated to
participate inmediately in the defense once it has notice that
t he underlying claimmght invade excess coverage and the anount
of potential exposure is reasonably ascertainable. (1olab,
supra, 15 F. 3d at pp. 1504-1505.) Requiring the excess insurer
to join the defense would require the excess insurer to
contribute to defense costs even though excess liability m ght
never attach and despite explicit provisions of the excess
policy. (ld. at p. 1504 [citing California law].) The policy
behi nd avoi di ng i nposition of unnecessary litigation costs on
excess insurers applies to breach of contract clainms and
declaratory relief actions alike. (l1d. at p. 1505.) The
i nsured had not established that the underlying | oss woul d ever
trigger excess coverage, and the excess insurers were properly
di sm ssed fromthe case. (lbid.)

The same principle applies in this case. Aerojet sued

primary and excess insurers together in a |awsuit seeking both
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declaratory relief and breach of contract danages. Aerojet’s

| awsuit alleged an actual controversy existed regarding the duty
to defend, but Aerojet’s lawsuit sued primary and excess
insurers together. This appeal involves only the excess
insurers, and we have explained in this opinion that the Excess
| nsurers do not owe a duty to indemify or defend until
exhaustion of the primary insurance, and there has been no
exhaustion of the primary insurance.

|l olab was cited with approval by Conmunity Redevel opnent
Agency, supra, 50 Cal.App.4th at p. 339, in support of the
proposition that “It is settled under California | aw that an
excess or secondary policy does not cover a | oss, nor does any
duty to defend the insured arise, until all of the primary
i nsurance has been exhausted. [Citation.]”

Though not cited by the parties on appeal, we note Ludgate
| nsurance Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th
592, said that exhaustion of underlying limts, while necessary
to entitle the insured to recover on the excess policy, is not
necessary to create an “actual controversy” for purposes of
obtai ning declaratory relief under Code of Civil Procedure
section 1060. (Ludgate, supra, 82 Cal.App.4th at p. 606.)
However, that case was a judgnment on the pleadings, and the
court specifically distinguished itself fromlolab on that
basis, that lolab involved a sunmary judgnent rather than a
nmotion for judgnent on the pleadings. (Ludgate, supra, 82

Cal . App. 4th at pp. 609-610.)

40



We agree with lolab, supra, 15 F.3d 1500, and we concl ude
that it is premature to say whether or not Aerojet wll ever be
able to show exhaustion under the alternate nethod afforded by
the attachment-of-liability provisions, i.e., that Aerojet has
by final judgnent been adjudged to pay an anount which exceeds
the primary insurance and then only after the primary insurers
have paid or been held liable to pay the full anount of their
policy limts.19

We shall therefore nodify the judgnent (Code Civ. Proc.

8§ 906), as set forth in our Disposition, post, by striking from
the trial court’s order the words “and, in the Court’s view, can
never do so,” and by nodifying the judgnent to read the insurers
have no “present” duty to defend or indemify.

As nodified, Aerojet fails to show grounds for reversal of
t he judgnent.

VI . Cl ai m of Unresol ved | ssues

Aeroj et contends the judgnment nust be reversed because the
trial court erroneously applied a “one-size-fits-all” approach,
extending its core holding drawn from sel ected policies (the
1967-70 LM property damage policy and the 1973-76 Transport
bodily injury and property damage policy) to all excess

i nsurance, even policies with different |anguage for different

19 W have no occasion to decide and do not deci de whether the
Excess Insurers will ever have an obligation to Aerojet in
connection with the underlying clains. W nerely hold such a
possibility is not foreclosed on this record in this appeal.
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policy years and unrel ated coverage situations. W shal
conclude Aerojet fails to show grounds for reversal

Al'l primary insurance nmust be exhausted before excess
insurance will be triggered. (Stonewall Ins. Co., supra, 46
Cal . App. 4th at p. 1850; A ynpic Ins. Co., supra, 126 Cal. App. 3d
at p. 600.) The trial court inits witten order determ ned
exhausti on had not been shown with respect to the LM and
Transport primary policies. Qur rejection of Aerojet’s
challenge to this holding, ante, should end the matter, since
the inability to show exhaustion of any primary policy precludes
the triggering of the excess policies. However, Aerojet argues
that rule applies to horizontal exhaustion (a |oss triggering
mul tiple policy years nmust exhaust the primary |limts in all of
the triggered years before the insured can reach the excess
coverage), and such a rul e presupposes that the occurrence(s)
triggered nultiple policy years--a matter which will not be
known until trial. Aerojet argues the proper approach is
vertical exhaustion, i.e., where a continuing |oss triggers
nmul tiple policy periods, the policyholder should be able to pick
whi chever year it w shes, access all coverage available in that
year, and then do likewise in other years. W need not address
the horizontal -versus-vertical dispute, because we shall address
Aerojet’s contentions concerning “one-size-fits-all,” and we
shal | concl ude Aerojet’s contentions have no nerit.

A. The 1958-61 Excess Policies

Aerojet first argues the policy |anguage interpreted by the

court differed fromthe “[a]ttachnment of [I]iability” provision
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in Aerojet’s 1958-61 excess policies, typified by the foll ow ng
provision in Continental Casualty Policy Nunber RD9970629:

“Liability under this Policy shall not attach unless and
until the Underlying Insurers shall have admtted liability for
the Underlying Limt or Limts, or unless and until the Assured
has by final judgnent been adjudged to pay a sum whi ch exceeds
such Underlying Limt or Limts.”

However, Aerojet fails to acknow edge the Conti nental
policy further provided: “PROVIDED ALWAYS THAT it is expressly
agreed that liability shall attach to Underwiters only after
the insurer/s under the underlying policy/ies (hereinafter
called the ‘Underlying Insurers’) have paid or have been held
liable to pay the full anobunt of their respective ultimte net
loss liability . . . .7

Thus, the language in the 1958-61 policies did not differ
materially fromthe | anguage construed by the trial court.

We concl ude Aerojet fails to show grounds for reversal wth
respect to the 1958-61 policies.

B. The 1976-85 Excess Policies

Aerojet contends first-Ilevel excess policies for 1976-85 do
not contain “[aJttachment of [l]iability” provisions, but
contain other provisions dictating when they are triggered, and
t hese other provisions are materially different fromthe
| anguage anal yzed by the trial court. Aerojet cites as
representative the 1976-77 Continental policy, pursuant to which
Conti nental agreed “to pay, on behalf of the insured the

ultimte net |oss, in excess of the applicable underlying or
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retained imt, which the insured shall becone |legally obligated
to pay as damages because of (A) Personal Injury, (B) Property
Damage, or (C) Advertising Injury to which this policy applied,
caused by an occurrence.” The policy defines “ultinmte net
| oss” as “the sum actually paid or payable in cash in the
settlenent or satisfaction of |osses for which the insured is
[iable. . . .7

Aeroj et argues this provision inposes no requirenent for
the primary insurer to have paid or been held liable to pay or
to have admtted liability.

However, Aerojet again omts further provisions of the
cited policy. Thus, the cited Continental policy further
provi des “the conpany’s liability shall be only for the ultimte
net loss in excess of: (a) the underlying limts of liability
of the underlying insurance policies as stated and described in
the declarations and those of any underlying insurance
collectible by the insured as to each occurrence insured by said
underlying policies of insurance. . . .” (ltalics added.)

Substantially simlar |anguage has al ready been construed
to require exhaustion of all underlying horizontal insurance
before any liability attaches to the excess policy. (Conmunity
Redevel opnent Agency, supra, 50 Cal.App.4th at pp. 335, 341.)
The | anguage in the Community Redevel opnment case provided: “The
Conpany shall be liable only for the ULTI MATE NET LOSS in excess
of the greater of the INSURED S: (A) Underlying Limt--An
amount equal to the Limts of Liability indicated beside the

underlying insurance listed in the Schedul e of Underlying

44



| nsurance (Schedule A), plus the applicable limts of any other
underlying insurance collectible by the INSURED . . . .” (ld.
at p. 335, fn. omtted.)

Mor eover, the Continental policy cited by Aerojet further
provi ded: “Loss Payabl e- Acti on Agai nst Conpany. No action
shall lie against the conpany with respect to any one occurrence
unl ess, as a condition precedent thereto, the insured shall have
fully conplied with all the terns of this policy, nor until the
anmount of the insured s obligation to pay an amount of ultimate
net loss in excess of the underlying or retained Iimt shal
have been finally determ ned either by judgnent against the
insured after actual trial or by witten agreenent of the
insured, the claimant and the conpany.” (ltalics added.)

Inits reply brief, Aerojet asserts the |anguage in the
Continental policy is not substantially simlar to the |anguage
in the Community Redevel opnent case. W disagree. Aerojet
further argues Community Redevel opnent is distinguishable
because it addressed only the duty to defend, and the policy
t here contai ned ot her |anguage obligating the excess insurer to
defend, provided no other insurance affording a defense or
indemity was avail abl e, and the court there relied on that
| anguage in finding the excess insurer did not have a duty to
drop down and defend the policyholder. None of this argunent
defeats the point for which Cormunity Redevel opnent is cited.

We concl ude Aerojet fails to show grounds for reversal wth

respect to the 1976-85 policies.
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C. The Fidelity & Casualty Primary Polici es

Aerojet conplains the trial court’s ruling cannot extend to
excess policies above Fidelity & Casualty (F&0) primary
policies, because F&C has not settled (and is in fact providing
a partial defense to Aerojet in the underlying suits). However,
the fact that F&C has not settled works against Aerojet. There
is no F&C settl ement upon which Aerojet could base an argunent
that the F&C primary policies have been exhausted, thereby
triggering excess insurance.

Aerojet argues that results at trial in the underlying
cases agai nst Aerojet may result in exhaustion of the F&C
policies and triggering of the excess policies. However,
Aerojet fails to show how that potential future event entitles
Aerojet to a judicial declaration now.

Under this sane subheadi ng, Aerojet says it was inproper
for the trial court to extend its ruling to policies providing
excess bodily injury coverage. However, Aerojet fails to
explain its point in its opening brief and has therefore waived
it. Its attenpt to develop the point in its reply brief cones
too late. (Neighbours v. Buzz Oates Enterprises (1990) 217
Cal . App. 3d 325, 335, fn. 8.)

We conclude Aerojet fails to show grounds for reversa
based on the F&C poli ci es.

D. The 1970-73 Argonaut Prinmary Policy

Aerojet argues the trial court’s ruling cannot be extended
to excess policies above Argonaut’s 1970-72 primary policy,

because by the trial court’s own reasoning Argonaut’s settl enent
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wi th Aerojet exhausted its primary coverage, because the
Argonaut settlenment expressly allocated the settl enent paynent
bet ween i ndemity and defense obligations, which according to
Aerojet was the very “magi c | anguage” the trial court found
lacking in the settlements it exam ned. However, the fact that
Argonaut’s settlement agreenent allocated between defense and
indemmity did not mean the policy Iimts were exhausted.
Aerojet fails to show the Argonaut policy was exhaust ed.
Aerojet’s attenpt to do so in its reply brief cones too |ate.
(Nei ghbours v. Buzz Qates Enterprises, supra, 217 Cal.App.3d at
p. 335, fn. 8.)

E. Self-Ilnsured Retentions

Aerojet argues the trial court’s ruling cannot be extended
to excess policies that are excess to “self-insured retentions.”
We shall conclude Aerojet fails to show grounds for reversal

Aerojet says the trial court’s decision was based on the
| ack of exhaustion of underlying primary coverage, but that
reasoni ng does not apply to the 1976-85 excess policies because
in those years there was no underlying primary coverage to
exhaust. In those years, Aerojet was “self-insured.” Aerojet
cites Montgonery Ward & Co. v. Inperial Casualty & Indemity Co.
(2000) 81 Cal.App.4th 356, 364, for the proposition that “[self-
insured retentions] are not primary insurance” and therefore the
usual exhaustion approach does not apply.

However, Montgonmery WArd was deci ded based upon contract
| anguage making it clear there was a difference between

underlying insurance and retained limts. (Mntgonery \Ward,
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supra, 81 Cal.App.4th at p. 367.) Here, Aerojet presents no
such anal ysis of the contract |anguage at issue and has
therefore waived the matter. (In re Marriage of N chols (1994)
27 Cal . App. 4th 661, 672-673, fn. 3 [waiver of contentions
unsupported by anal ysis].)

VIl. The Poll ution Exclusion

Aerojet contends the trial court in an earlier ruling erred
in basing summary adj udi cation for eight insurers on the “sudden
and accidental” pollution exclusion. Since the briefs were
filed in this appeal, we have issued an opinion that rejected
this argunment in the prior appeal, C035040, nonpublished opinion
filed February 28, 2002. W see no reason to revisit the
matter.

VIIl. The Cross-Appeal

A cross-appeal was filed by U S Fire, for itself and on
behal f of Anmerican Honme Assurance Conpany, Col unbia Casualty
Conpany, Conmercial Union | nsurance Conpany, Continental
| nsurance Conpany, The Honme | nsurance Conpany, The |nsurance
Conmpany of the State of Pennsyl vania, New Engl and Rei nsurance
Company, and Transcontinental |nsurance Conpany. (See fn. 3,
ante.)

The notice of cross-appeal, which delimts the scope of
review (rule 1(a); 9 Wtkin, Cal. Procedure (4th ed. 1997)
Appeal , 8 202, p. 255), limted the cross-appeal to “that part
of the judgnment [reflecting the court order dated Septenber 18,
2000] denying the notions for sunmary adjudication that certain

excess insurers have no prospective duty to defend based on the
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Court’s earlier ruling that they have no duty to indemify.
Specifically, [these insurers] cross-appeal fromthat part of

t he judgnent incorporating the Court’s Septenber 18, 2000 order
denying insurers’ notions for sunmary adjudication as to the
duty to defend based on having no duty to i ndemify.”

As indicated, the trial court nade three rulings in this
case: (1) the Indemmity Ruling that certain insurers had no
duty to indemify Aerojet due to pollution exclusions in their
policies; (2) the Defense Ruling denying certain insurers’
notions (presumably by insurers which had pollution exclusions
in their policies) seeking summary adj udication that the
I ndemmity Ruling necessarily negated any duty to defend; and
(3) the Exhaustion Ruling concerning exhaustion of primry
coverage to trigger excess coverage.

Thus, the cross-appeal involves only the Defense Ruling and
prospective duty to defend. Cross-appellants’ position is that
the Indemmity Ruling necessarily term nated any prospective duty
to defend, because there is no duty to defend where there is no
potential for coverage, but the trial court erroneously believed
that only an appellate court decision affirmng a no-duty-to-
indermmify judgnent could term nate an insurer’s duty to defend.
Cross-appel l ants assert they are entitled to sunmary judgnent.

Presumabl y, cross-appellants all had pollution exclusions
in their policies (since the judgnent reflects the insurers
involved in the Defense Ruling were also involved in the
Indemmity Ruling). Thus, if they could succeed on this cross-

appeal , they could get out of the case conpletely, regardl ess of
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any future potential for Aerojet to show exhaustion of primary
coverage so as to trigger excess coverage (per our disposition
of the appeal).

However, cross-appellants fail to neet their burden on the
cross-appeal. Cross-appellants have the burden “of
affirmati vely showi ng error by an adequate record. [Citation.]”
(Amato v. Mercury Casualty Co. (1993) 18 Cal . App.4th 1784, 1794,
see also, former rule 15 and current rule 14(a)(1)(C [requiring
citation to evidence in the record].) An appellate court
reviews the trial court’s decision to grant summary judgnent de
novo. The appellate court reviews the ruling, not the
rationale. In reviewng the summary judgnent, the appellate
court applies the same three-step analysis used by the superior
court: the appellate court (1) identifies the issues franed by
t he pl eadings; (2) determ nes whether the noving party has shown
that the opponent’s clains cannot be established; and
(3) determ nes whether the opposition has denonstrated the
exi stence of a triable, material factual issue. (Aguilar v.
Atlantic Richfield Co., supra, 25 Cal.4th 826, 843.)

Here, nowhere in cross-appellants’ opening brief do they
cite to the record to show the location of any of the noving
papers or even the separate statenents of undisputed facts (Code

Cv. Proc., 8 437c, subd. (b)) which are the subject of the
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cross-appeal. They cite only to the reporter’s transcript of
the hearing, the order and the judgnment. 20

We recogni ze cross-appellants view the i ssue as one of |aw
Nevert hel ess, this court does not decide |egal questions in a
vacuum

We concl ude cross-appellants have failed to neet their
burden of showi ng error on the record of the cross-appeal.

Addi tionally, we disregard argunents in the cross-
appellants’ reply brief which address the nerits of the appeal
rat her than the cross-appeal. Fornmer rule 14(d), the substance
of which is retained in newrule 16 effective January 1, 2002,
confines a cross-appellant’s reply brief to points raised inits
Ccross- appeal .

We accordingly reject the cross-appeal.

DI SPOSI TI ON

The appeal in C036514 is dism ssed.

The judgnent in C037097 is nodified as foll ows:

In the trial court’s order on notion for summary
adj udi cation dated July 14, 2000, delete the words “and, in the
Court’'s view, can never do so,” from page 4, l|ine 14.

In the “JUDGVENT | N FAVOR OF CERTAI N | NSURER DEFENDANTS, ”

dat ed Septenber 26, 2000, insert the word “present” before the

20 The cross-appel l ants’ opening brief does contain other
citations to the record, but none relevant to the cross-appeal.
W note the cross-appellants’ opening brief was filed by counsel
for US. Fire as a conbined respondent’s brief in the main
appeal and cross-appellant’s opening brief. Oher respondents
filed a separate respondents’ brief, in which U S. Fire joined.
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word “duty” in page 2, line 12, so that the |line reads
“following insurers had no present duty to defend or indemify
Aerojet . . . .7

Simlarly, in the parallel “JUDGVENT IN FAVOR OF [CI GA],”
dat ed Septenber 26, 2000, insert the word “present” before the
word “duty” in page 1, |ine 25.

The judgnents in C037097 are affirmed as nodifi ed.

In both appeals, the parties shall bear their own costs on

appeal . (Rule 26(a).)

SI M5 , Acting P.J.

We concur:

NI CHOLSON N

KOLKEY
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